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HEALTH SERVICES AMENDMENT BILL 2021 
Second Reading 

Resumed from 23 June. 
MR S.A. MILLMAN (Mount Lawley — Parliamentary Secretary) [1.10 pm] — in reply: On behalf of the 
Minister for Health, I rise to provide the second reading reply to the Health Services Amendment Bill 2021. I thank 
all members for their contribution to this debate. Members raised a wide range of matters and I would like to 
specifically address the matters raised by the members for Vasse, Cottesloe and Moore. In the time available, I will 
limit my comments to those directly related to the bill. 
This amendment bill was developed in response to specific issues identified by the Department of Health and 
health service providers. Consultation was undertaken with the board chairs of the health service providers and 
with certain health executives, such as the chief finance officers of the health service providers. Many of the issues 
addressed by the bill were raised directly by the health service providers. For example, WA Country Health Service 
raised operational and administrative issues related to land and property that are being rectified in this bill. The 
changes to board member duties and obligations were included to address concerns raised by the boards themselves 
and clause 20 includes a provision to address the contracting and procurement inefficiency concerns raised by 
health service providers. 
The statutory review of the Health Services Act 2016 has been delayed to allow the amendments in this bill to be 
operationalised and considered as part of the review. The review will be a comprehensive examination of the 
operation and effectiveness of the act, including its governance framework. Although the statutory review is delayed, 
earlier this year the minister appointed an expert panel to conduct an independent governance review of the act. 
The minister recently received the report and tabled it on 25 October 2022. The government is in the process of 
considering and consulting on all 55 recommendations of the independent governance review. The independent 
governance review is an important contribution in reviewing the operation of the act prior to the formal commencement 
of a statutory review. 
The Health Services Act 2016 made changes to the governance of the Western Australian health system to enable 
it to be more responsive and innovative in meeting the health needs of local communities and of a growing and 
ageing population. The changes were required to deliver a safe, high-quality, sustainable health system for all 
Western Australians. The act provides clear roles, responsibilities and accountabilities at all levels of the system 
and a devolved model of governance that enables decisions to be made closer to the point of service delivery and 
patient care. The system manager provides strategic direction and leadership for the WA public health system to 
ensure the delivery of quality health services. Health service providers are separate statutory authorities with greater 
responsibility for the delivery of health and support services. Health service providers are responsible and accountable 
for the delivery of safe, high-quality, efficient and economical health services for their health service area. The 
Minister for Health retains overall portfolio responsibility for the WA health system and is accountable to the 
Western Australian Parliament for the operation of the WA health system, including planning, service delivery 
and performance. 

The Health Services Act 2016 established a whole-of-system approach to ensure integration of the system. This is 
achieved through the oversight of the system manager and provisions that operate to restrict health service providers 
from acting to the detriment of the others. From a practical perspective, integration is also assured through regular 
meetings. The director general and the board chairs of each health service provider meet on a regular basis to 
provide an ongoing focus on common goals and ensure the efficient use of resources to meet demands. There are 
also regular health executive committee meetings between the director general and the chief executives of the 
health service providers. These meetings include formal and informal meetings to ensure a consistent approach in 
the management of key priorities. The bill will reinforce this approach by clarifying the role of the director general 
to lead and steward the WA health system and by improving the ability of health service providers to work 
collaboratively through the insertion of new powers that allow health service providers to contract and act as agents 
on behalf of one another. Expanding the delegation powers of the minister will provide greater flexibility and 
relieve administrative burdens from the minister and director general when performing functions of the minister 
and the health ministerial body. Allowing the minister to delegate to officers lower than the director general will 
ensure that the WA health system can operate in a seamless manner and also that the best or most appropriate 
person can perform the function. For example, approvals and execution of documentation for low-value land 
and property transactions will be undertaken by delegated officers within the Department of Health and the 
health service providers rather than requiring the minister or director general, as delegate, to approve and execute 
the transactions. The delegations made by the minister will be consistent with the department authorisations and 
delegations schedule that outlines the monetary tiers for contracts and other transactions that can be approved 
by officers of the Department of Health. Delegates will be required to comply with the requirements of the 
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Infrastructure (Asset Management) policy framework issued by the director general that is designed to ensure 
responsible and accountable use of financial resources by authorised officers. 

Under the bill, health service providers will be given flexibility to provide a facility under its control and management 
to a person who engages in community work or conducts a service that has a community or charitable purpose. 
This will be in addition to the current situation whereby a facility may be used by only a health professional carrying 
out a health service. For example, this could enable a health service provider to allow a not-for-profit community 
legal service to use its facilities to provide legal services to patients or for education services to be provided by 
a registered charity, such as Cancer Council WA and health justice partnerships. It is intended that this amendment 
will allow the health service provider to provide the facility without having to tie it to a commercial purpose, meaning 
that the health service provider could grant access free of charge. 

The amendments regarding compensable patients relate to the ability to recover moneys from patients who were 
provided services as a public patient or other category at no cost to them, but either were at the time, or were later 
established to be, a compensable patient—that is, a person who has received compensation for the injury they 
received for which they needed treatment. The act was intended to provide this scheme, but due to some ambiguity 
in the current provisions, it has not operated as intended. These amendments are intended to provide a workable 
scheme for the recovery of fees from compensable patients. They will also ensure that patients are charged for 
compensable charges only when they have received, or established the entitlement to receive, compensation in 
respect of an injury. 

In relation to board members’ duties, the act previously contained the general duties for board members to act 
impartially and in the public interest. Although these duties remain, more explicit duties have been included in 
these amendments. These will provide greater guidance on what is expected of a board member. The duties are 
well established duties of members of a board—for example, the duty to avoid a conflict of interest, but when 
unavoidable and with the consent of the board, to ensure the conflict is appropriately managed; the duty to not act 
with improper purpose; and the duty to not profit at the expense of the health service provider or the state. 

In terms of further guidance, the Public Sector Commission issues guidelines for boards and committees on 
governance, including how to identify and manage conflicts of interest. Additionally, the director general will 
issue an updated mandatory statutory board operations framework and a mandatory health service provider board 
governance policy subsequent to the bill being passed by Parliament. 

The member for Cottesloe also asked for further clarification on the amendment to the definition of “confidential 
information” in section 177 of the act. The amendment relates to the powers of the director general when conducting 
an investigation, inspection or audit under part 13 of the act. The amendment makes it clear that confidential 
information is not limited to patient information. This ensures that the director general may have access to any 
records, including confidential information, that are relevant to the DG’s investigation, inspection or audit. 
In conclusion, I thank the opposition for its support of this bill. I also thank members on the government side who 
have spoken in support of this legislation. On behalf of the minister, I would also like to thank the Deputy Premier 
as the former Minister for Health for the work that he and his staff did on this bill when he was Minister for Health. 
I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
[Leave denied to proceed forthwith to third reading.] 

Consideration in Detail 
Clause 1 put and passed. 
Clause 2: Commencement — 
Ms L. METTAM: I thank the Acting Speaker, the advisers and the parliamentary secretary. Does the parliamentary 
secretary have an expectation of when the different provisions of the act will be proclaimed and can he indicate 
how long that will be? 
Mr S.A. MILLMAN: I thank the member for Vasse for the question. It is anticipated that the proclamation dates 
will be as follows. Soon after assent, parts 3, 4 and 6 of the act and some parts of part 2 will be proclaimed. In order 
for the subsidiary legislation to be drafted to support the changes, some of part 2 and all of part 5 will be proclaimed 
about three months after the date of the passage of the bill. 
Ms L. METTAM: What will be involved in the drafting process of the subsidiary legislation? The parliamentary 
secretary said it could take several months. Will there be any consultation and what will be the process? 
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Mr S.A. MILLMAN: A number of things will need to be done, and I will outline them for the member. Some 
things will require additional time before the balance of the bill comes into operation. Reserve orders to change the 
management body of the WA health system’s crown reserves are required to be drafted prior to the commencement 
of the transitional provisions in part 2. The minister’s Health Services (Fees and Charges) Order 2016 must be 
amended before the amendments in clauses 29 to 31 commence. Regulations need to be made to replace the 
Queen Elizabeth II Medical Centre (Delegated Site) By-laws before part 5 can commence. Service agreements 
between the director general of the Department of Health and health service providers will need to be amended 
to reflect the amendments in this bill. Finally, the Health Services (Information) Regulations 2017 will need to be 
reviewed and amended prior to the commencement of the relevant provisions to ensure consistency between the 
act and the regulations. 
Ms L. METTAM: Since the bill was introduced in 2021, the government undertook the governance review of the 
Health Services Act 2016. What implication does that have for the timing of the commencement, if any? 
Mr S.A. MILLMAN: There is no connection between the timing of the commencement of this legislation and the 
governance review; they are separate. 
Clause put and passed. 
Clause 3 put and passed. 
Clause 4: Section 6 amended — 
Ms L. METTAM: Can the parliamentary secretary explain the reasoning behind the change in definition of 
“contracted health entity”? 
Mr S.A. MILLMAN: Clause 4 deals with definitions in general and it incorporates changes to a number of 
definitions. The one the member has directed my attention to is the definition of “contracted health entity”. 
“Contracted health entity” is an existing definition in the Health Services Act 2016, but it will be replaced by the 
amended definition in this clause. The amended definition broadens the term to capture non-government entities 
that provide services to the state. 
Ms L. METTAM: I appreciate that this will be dealt with later in the bill, but who will determine that an entity is 
facing financial difficulty in accordance with the definition in clause 4? 
Mr S.A. MILLMAN: There are a number of advisers for this bill. I will just make sure that the advisers who are with 
me presently are able to provide an answer so that we can deal with the question now instead of dealing with it later 
when we discuss financial difficulty. I want to make sure that I have the right advisers, so bear with me for one minute. 
The initial assessment will be done by the chief executive officer of the relevant health service provider. We 
can deal with this further when we consider clause 35. There will be a process for assessing whether the HSP is in 
financial difficulty. The chief executive officer will do a first pass and that will then be elevated in particular 
circumstances. It might be better to deal with that during consideration of the substantive clause rather than during 
consideration of the definition clause, if that is okay. 
Clause put and passed. 
Clause 5: Section 7 amended — 

Ms L. METTAM: Can the parliamentary secretary explain what prompted this change to the definition of 
“public health service” in section 7(3) of the act? Is it because of the inclusion of the words “the Premier”? What 
contracts would the Premier be required to enter into that the department CEO or the minister would be precluded 
from entering into? 

Mr S.A. MILLMAN: I am advised that an example is the St John of God Midland contract. The Premier was the 
signing party to that contract. It contemplates contracts of that nature. 

Ms L. METTAM: Will this extend the power of the Premier in any way? 

Mr S.A. MILLMAN: I am not sure that I understand the question. What does the member mean by “extend the power”? 

Ms L. METTAM: Will the inclusion of the words “the Premier” in this definition give the Premier more power, 
or will it just underline his existing power? 

Mr S.A. MILLMAN: I am not sure that I can provide the perfect answer in respect of the Health Services Act. It 
will not affect or change any of the Premier’s existing powers. 

Clause put and passed. 

Clause 6: Section 7A inserted — 

Ms L. METTAM: Can the parliamentary secretary provide examples of successor health service providers to 
which proposed section 7A will apply? 
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Mr S.A. MILLMAN: Two examples of decommissioned hospitals that are successor health service providers or 
former public hospitals are Swan District Hospital and Princess Margaret Hospital for Children. 

Ms L. METTAM: What prompted the inclusion of this proposed section? 

Mr S.A. MILLMAN: That is a good question, member for Vasse. Proposed section 7A(2) will be inserted to 
expressly allow the minister to revoke or amend an order made under section 7A(1) of the act. The previous intention 
was to rely upon the Interpretation Act provisions relating to subsidiary legislation. Parliamentary Counsel’s Office 
now considers that that needs to be expressly provided for. 

Clause put and passed. 

Clause 7: Section 8 amended — 

Ms L. METTAM: I am trying to understand the reasoning behind the deletion of section 8(1) of the act and the 
insertion of the new definition of “day hospital facility”. Will this be a material change; and, if so, why? 

Mr S.A. MILLMAN: The member has referred to the definition of “day hospital facility” in section 8(1). The 
member will be able to identify that one of the material changes is proposed section 8(1)(b), which states that 
a “day hospital facility” means premises at which — 

(i) persons are provided with a health service determined by the Minister under subsection (2); or 

(ii) persons will be provided with a health service determined by the Minister under subsection (2); 

I am advised that the purpose of this amendment is to clarify the definition of “day hospital facility” to allow for 
the commissioning of the new hospital facility. 

Further to that, I want to go through what clinical commissioning consists of. It is the process of preparing the 
public health service facility to provide public health services. Clinical commissioning might include the following 
types of activities: designing models of patient care and workflow; commissioning the information communications 
technology; establishing the human resources strategy; setting the financial plans and operating budget for the 
facility; managing stakeholder relations and meeting their expectations; establishing the opening day definition for 
the facility and the ramp-down and ramp-up procedures for health services to be provided; and managing the 
orientation and training of staff. 

Ms L. METTAM: Can the parliamentary secretary explain the proposed changes to section 8(4) of the act; and, 
if these are material changes, expand on what those changes will be? 

Mr S.A. MILLMAN: It will have the same effect as the provision that we have just talked about. It is for the purpose 
of clinical commissioning. For further clarification, I am advised that the absence of the clinical commissioning 
function created legal issues for the clinical commissioning of Perth Children’s Hospital. It meant that a convoluted 
legal arrangement had to be entered into to ensure that the department CEO could take responsibility for the clinical 
commissioning of the building. This amendment will address the issue that arose in that process. 

Clause put and passed. 

Clause 8 put and passed. 
Clause 9: Section 13 amended — 
Ms L. METTAM: This amendment is to delete the definition of “joint arrangement” in section 13(1) of the act and 
insert it into section 13(2)(b) of the act. I am curious to know why the definition will be deleted when the reference 
to “joint arrangement” will still remain in the act. 
Mr S.A. MILLMAN: The definition of “joint arrangement” will just be moved from that provision into the 
definitions section. A separate amendment is proposed later in the bill to deal with joint arrangements. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11: Section 19 amended — 
Ms L. METTAM: In line with what I asked previously, can the parliamentary secretary explain the reason behind 
these proposed changes? Is it just to tidy up the act but not make any material changes? 
Mr S.A. MILLMAN: One thing I mentioned in the second reading speech was that part of the motivation for this 
bill was providing clarity and removing ambiguity from the way the act operates, and responding to the health 
service environment that we have experienced since the original Health Services Act was introduced in 2016. An 
important attribute of the Western Australian health system at the moment is the director general of the Department 
of Health has the role of system manager. New section 19(1A) will make clear the director general of the Department 
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of Health’s role as system manager. It will delineate the responsibilities of the director general of the Department 
of Health as the system manager and the CEOs of each of the health service providers. 
Clause put and passed. 
Clause 12: Section 20 amended — 
Ms L. METTAM: The amendment changes section 20 from “recommending to the Minister the amounts that may 
be allocated” to health service providers to — 

notifying the Minister of the amounts allocated to a health service provider under a service agreement; 
What is the background and basis for this change?  
Mr S.A. MILLMAN: Perhaps this subsection was not precisely drafted when the original act was passed and did 
not necessarily reflect what happens. Subsection 20(1)(c) will be deleted because it specified that the minister had 
responsibility for allocating funding to health service providers. This did not accurately reflect the operational practice 
of allocating funding to health service providers and was not consistent with part 5 of the Health Services Act, 
which gives the department CEO responsibility for allocating funding to the health service providers through service 
agreements. New subsection 20(1)(b) will correct this issue by providing that the department CEO is responsible 
for notifying the minister of the amounts allocated to the health service providers under the service agreements in 
line with the overall allocation that is provided to the Western Australia health system by the government in the 
annual state budget process. 
I will expand on that. The Minister for Health goes to cabinet and makes a submission for the budget allocation. 
The budget allocation is then made. The Minister for Health tells the director general what the budget allocation 
will be. The director general then says where the money is going to each of the health service providers. 
Ms L. METTAM: I think the parliamentary secretary has answered this. Does this remove any authority or 
ultimate decision-making from the minister? 
Mr S.A. MILLMAN: No; it clarifies it. 
Ms L. METTAM: Proposed section 20(1)(g) adds the wording — 

in accordance with regulations (if any) prescribed for this paragraph — 
Is the parliamentary secretary considering regulations for this section? If so, can the parliamentary secretary 
elaborate on what those regulations will address? 
Mr S.A. MILLMAN: That is a good question. The rationale for the regulation-making power related to health 
executive remuneration in new section 20(1)(g) is that this new section will provide that regulations may be made 
to guide the department CEO’s exercise of the function of determining the classification and remuneration of 
health executive officers. Under this section, regulations may be made to set limitations on or control the exercise 
of the function by the department CEO. This is designed to ensure further transparency and fairness. The regulations 
may prescribe criteria on how the department CEO should determine the classification and remuneration of health 
executive officers. The constraints and limitations have not been included in the act, and that is a deliberate move 
to allow flexibility in amending the constraints to accommodate future changes in government policy around 
setting wages. It is currently not anticipated that regulations will be required; however, if regulations are proposed, 
the Department of Health will consult with the Public Sector Commission and the public sector labour relations 
division of Department of Mines, Industry Regulation and Safety prior to developing or issuing any regulations. 
Ms L. METTAM: Under proposed section 20(1)(na), what performance data and other information will be collected 
and required to be reported? 
Mr S.A. MILLMAN: I will make some general comments and then provide some further clarifying advice. The 
power to collect information from health service providers in proposed section 20(1)(na) will be inserted to make it 
explicitly clear that the department CEO has the function of collecting performance data and any other information 
from health service providers. It is intended that this function, when coupled with the department CEO’s power 
under section 21 to “do anything necessary or convenient for the performance of the Department CEO’s functions”, 
puts it beyond doubt that the department CEO can require health service providers to provide any information that 
is necessary for the department CEO to fulfil their role as system manager. That is not purely health records; it 
could be extraneous matters beyond purely health records. 
Bear with me while I take some further advice on my response. 
By way of example, it will include employment-related information. If there is a question about employment issues 
for the health service provider’s employees, that is obviously not medical information, but that is information that 
the director general will be able to access. 
Ms L. METTAM: How would the performance data and information collected be reported? 
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Mr S.A. Millman: How would it be recorded? 
Ms L. METTAM: Reported. Will the information be required to be reported? If so, how will it be reported? 
Mr S.A. MILLMAN: It is information that pertains to the operational requirements of the director general in 
discharging his or her role as the system manager, so it is not germane to the provision of health services. It is 
related to the employment relationship of employees. 

Clause put and passed. 
Clause 13: Section 20A inserted — 
Ms L. METTAM: Can the parliamentary secretary explain the types of capital works or maintenance works for 
the public health service? 
Mr S.A. Millman: Explain the — 
Ms L. METTAM: For section 20A inserted, I am wondering whether the parliamentary secretary can explain the 
types of capital works or maintenance works the CEO would commission and deliver for the public health facilities. 
Mr S.A. MILLMAN: I understand the question. That is a good question. Clinical commissioning is not part of 
the function of commissioning and delivering capital works and maintenance works. Capital works and maintenance 
works are the building and engineering works that create an asset, as well as constructing or installing facilities and 
fixtures associated with and forming an integral part of those works. It encompasses the works required to build 
the physical building that will become the public health service facility. 
Ms L. METTAM: Can the parliamentary secretary give some examples of what types of capital works and 
maintenance works would be covered under this? 
Mr S.A. MILLMAN: I can. The McGowan government’s new women’s and babies’ hospital is a good example 
of capital works. 
Ms L. METTAM: I have a further question. Can the parliamentary secretary provide some examples of maintenance 
works that could be provided? 
Mr S.A. MILLMAN: It would just be general maintenance—painting, repairs and things of that nature. 

Clause put and passed. 
Clause 14 put and passed. 
Clause 15: Section 26 amended — 
Ms L. METTAM: I know this is likely to be covered later, but I seek some clarity. Proposed section 26(2)(e)(iii) 
requires “issuing a notice of financial difficulty to the department CEO under section 66”. Why is this part necessary, 
given it appears to already be required under section 66? I am also wondering whether the parliamentary secretary 
might be able to deal with the other financial difficulty issue. 
Mr S.A. MILLMAN: The short answer is that section 66 contains the power—the operational provision—but 
proposed amended section 26 will provide the policy framework. The power to inquire into financial difficulties 
is contained in section 66, but the way in which that power is exercised consistent with the provisions of the act is 
under the policy framework. The power to draft or produce the policy framework will be contained in proposed 
section 26. 
Ms L. METTAM: I asked a question about financial difficulty earlier. Can we deal with that here? 
Mr S.A. MILLMAN: I think the member is alluding to clause 35, relating to financial difficulty, which we will 
get to later on. With regard to financial management, the explanatory memorandum states that the clause — 

(a) amends paragraph (e) to expressly provide that a policy framework issued on the financial 
management and business activities of a HSP may: 
a. address when a HSP should issue a notice of financial difficulty to the Department CEO 

under section 66 of the Act … 
That is the “when”. The clause sets out the things that the policy framework needs to stipulate, which I think will 
inform the member’s questions on clause 35. They are — 

i. the criteria a HSP should consider when assessing financial difficulty; 
ii. the information that should be provided to the Department CEO when the notification is made; and 
iii. the timing around when a notification should be made. 



Extract from Hansard 
[ASSEMBLY — Tuesday, 15 November 2022] 

 p5302b-5308a 
Mr Simon Millman; Ms Libby Mettam 

 [7] 

This will ensure that notices of financial difficulty will be issued by health service providers in only legitimate 
circumstances, so that people are not too keen to be pessimistic about their financial situation. That is what the 
guidance will do. 
Clause put and passed. 
Clauses 16 and 17 put and passed. 
Clause 18: Section 35 amended — 
Ms L. METTAM: The words “subject to any relevant policy framework” will be inserted into section 35(1). Will 
these policies be determined by the minister or the CEO, or could it be a combination of both? 
Mr S.A. MILLMAN: The question is a good one. The policies will be issued by the director general—that is, the 
CEO in his or her role as the system manager. Whether there is consultation with the minister or with stakeholders 
is going to depend on the nature of the policy and the issue the policy is directed to. This is the head of power that 
will give the system manager the authority to issue the policy. I am happy to take more questions on this clause; it 
is a good one! 
Several members interjected. 
Ms L. METTAM: He is loving it! 
The parliamentary secretary says the policies will be determined by the CEO. Will there be a requirement for the 
minister to approve, or can the minister override the policies of the CEO? 
Mr S.A. MILLMAN: The minister can direct; that would be my answer. 
Ms L. METTAM: If the minister is unhappy with the policy of the CEO, can the policy be overridden? Will there 
be a requirement for the minister to make an official direction in such a circumstance, and what would be the 
process for that? 
Mr S.A. MILLMAN: I think the answer to the member’s question is contained in section 18 of the act, under part 3, 
division 1, which says it is subject to the general control of the minister. The minister will continue to exercise that 
power. No change to section 18 is proposed. The department CEO is subject to the general control of the minister, 
and that remains the same because there will be no change to section 18. 
Ms L. METTAM: I seek further clarification. In a circumstance in which the CEO makes a policy direction and 
the minister overrides it, would notice be given to Parliament? How would that be managed or communicated? 
Mr S.A. MILLMAN: It is a difficult question to answer because it presupposes a hypothetical situation that is not 
countenanced in the act. It is not the sort of thing that would transpire. The director general has the power to make 
these directions. The director general is vested with the role of system manager. The provision relating to the role 
of the system manager will clarify what that pertains to. That would be my answer. 
Ms L. METTAM: Can the parliamentary secretary not imagine a circumstance in which the policy of the CEO is 
inconsistent with the policy of the minister? I am just seeking clarification on that point. 
Mr S.A. MILLMAN: I am cognisant of the member’s question, but the advice that I have is that we are not aware 
of that circumstance ever having transpired. 
Ms L. METTAM: Clause 18(3) proposes to amend section 35(4)(b) such that the service provider must ensure 
that the commercial activity is likely to be of benefit to the state, rather than the WA health system, which is required 
in the existing legislation. Can the parliamentary secretary give an example of an activity allowed under this section 
that would be of benefit to the state but not necessarily to the WA health system, requiring this amendment to 
be made? 
Debate interrupted, pursuant to standing orders. 
[Continued on page 5329.] 
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